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Do your bid terms and conditions address
important terms such as price, scope, claims,
delays, scheduling issues, termination,

indemnity, and attorneys’ fees?



PALECEK & PALECEKPLLC
ATTORNEYS AT LAW

Clauses to include in your bid to protect you

® Sample Bid Form
® Scope of Work
® Inclusions

® Exclusions
® Time for Performance (2)
® Consequential Damages
® Termination of Contract
Indemnity, especially if you are a subcontractor



SAMPLE BID FORM

PALECEK & PALECEK PLLC
ATTORNEYS AT LAW '
CONTRACTOR
Address
Phone
Contractor Licenses - Bid Limit

PROPOSAL/CONTRACT
Date of Proposal:
Customer Name/Address ("Customer'):
Project Name/Address (" Project™):
Owner Name/Address (" Owner"):
Architect Name/Address ("Architect"):
Engincer's Name/Address ("Engineer™):
Plans/Drawings Sheets (" Plans'):
Specification Sections ("Specifications'):
Attachments to Proposal/Contract: Amachment "1":  Terms and Conditions;
(" Artachments™) Attachment "2":  Scope of Work;

Amnachment "3":  Inclusions and Exclusions

Bid Amount:

FOR THE BID AMOUNT SET FORTH ABOVE, SUBCONTRACTOR (“Subcontractor”) PROPOSES, subject
to the terms and conditions of the Attachments hereto (which Attachments are hereby incorporated by reference
and binding on the parties as though fully set forth herein), to furnish the labor, materials, equipment and/or
services to the Project (the "Work"), identified on Attachment "2".

PROPOSAL/CONTRACT SUBMITTED BY: ACCEPTANCE OF PROPOSAL/CONTRACT: The
labor, materials, services and/or equipment to be
Subcontractor provided for the above Bid Amount and the terms and

conditions of the Attachments incorporated herein are
satisfactory and are hereby accepted. You are hereby
authorized to furnish the labor, materials, services
Authorized Signature and/or equipment specified herein.

Note: Unless otherwise extended in writing, this
Proposal/Contract shall become void if not

a1

within 30 days from the date herein. Customer signature

Print Name and Title

Date of Acceptance:
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SAMPLE BID FORM —Terms and Conditions 1 of g

(Company Name)
(Address) (Phone Number)
TERMS AND CONDITIONS OF BID
[ADDENDUM TO SUBCONTRACT]

Confractor:

Project:

Subcontractor hereby provides its bid for the above-referenced Project.  This bid 15 only valid for 30
days. If this bad 15 accepted the terms and conditions m this bid must be incorporated mto any Subcontract Agreement
offered by Contractor. By reviewing this bid, Contractor acknowledges and accepts the terms and conditions set forth
heremn This bid 15 conditioned on the use of the American Institute of Arclutect’s A401 - 1997 subcontract form. and on
the exclusion of any req nt to name additional msureds or to waive subrogation for clamms covered by workers’

p or 1 | hability insurance.

[Subcontractor hereby accepts the terms of the attached Subcontract subject to the provisions as defined
on the Subcontract Agreement as well as Contractor’s Agreement with the terms set forth m this Addendum This
Addendum 15 attached hereto and P d herein by refs . If any of the terms of the Subcontract are
nconsistent with the terms of this Addendum. then this Addendum shall be controlling and the parties shall be bound by
the terms and conditions of this Addendum ]

L PAYMENT.

Anzona’s Prompt Pay Statute, AR S. Sect. 32-1129 et seq. applies to payment of this project as set forth
m the statute. Subcontractor shall be paid monthly progress payments pursuant to the Prompt Payment Statute within 7
days after receipt of the payment by the general contractor for the value of work performed plus the amount of matenals
and equipment suitably stored on or off site or wathin 20 days following the month in which work was performed
whichever ocowrs first.  Final payment shall be due 30 days after the work descnibed m the proposal is substantially
completed. No provision of this agreement shall serve to void the subcontractors entitlement to payment for properly
performed work or switably stored matenal.

2 RETENTION.

The contractor will withhold no more retention from the subcontractor than 15 being withheld by the
owner from the contractor wath respect to the subcontractors work.

3 INTEREST AND EXPENSES.

All sums not paid when due shall bear an interest rate of 1 % % per month.

4. ATTORNEYS' FEES.

In the event of litigation or collection efforts by subcontractor, including any Registrar of Contractor’s
action, the prevailing party shall be bursed for its 1 ble attorneys’ fees, which shall mclude all costs that would
nommally be passed through to the client, specifically but not limited to h charges, travel costs, expert witness costs,

copying costs, mailing costs, facsimule costs, hand-delivery costs, Federal Express or Express Mail costs, taxable costs
and disbwrsements.

5. PROJECT FINANCING DISCLOSURES.
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SAMPLE BID FORM —Terms and Conditions 2 of 5

Subcontractor shall be provided. upon written request, with the legal description of the property, the
name, address and representative of the Owner, and evidence of adequate owner project financmg. The Contractor shall
promptly notify Subcontractor of mattnal ch.a.ngea in the Owner’s identity or financial amangements. Subcontractor shall
not be obla d to or work unless adequate assurance of payment 15 received.

6. WARRANTY AND REJECTION OF WORK.

Notwithstanding any higher standard stated elsewhere, Subcontractor’s work shall be executed in
substantial comphance with the subcontract documents in a good and workmanhike manner [as reflected mn the following
industry quality standard, if inserted: ] and free of defect not inherent in the type of work.

Confractor may reject subcontract work only for d strated non-compli with the subcontract documents and only
1f the Architect/Engineer concurs that the subcontract work 15 unacceptable. The fi ing warranty for defective
matenials and workmanship shall be for a penod of one year from the date of sub 1 pl of sub ctor's

work unless otherwise specifically agreed in a wnting signed by Subcontractor. THIS WARRANTY IS IN LIEU OF
ALL OTHER WARRANTIES WHETHER EXPRESS OR IMPLIED, AND ALL SUCH WARRANTIES ARE HEREBY
EXPRESSLY DISCLAIMED. INCLUDING THE IMPLIED WARRANTIES OF FITNESS FOR A PARTICULAR
PURPOSE AND MERCHANTABILITY.

7. SITE INSPECTION AND COMPLETENESS OF PLANS,

Subcontractor’s obligations to examine documents, project site, and Is and work fi hed by
others 15 limited to the obligation to bring to the attention of the Contractor any defects or deficiencies that a person mn the
trade of the Subcontractor would discover by reasonable sight mspection. No testing beyond reasonable sight inspection
shall be required.  Subcontractor is entitled to rely on the accuracy and completeness of the plans and specifications
provided to the Subcontractor.

8. DESIGN DELEGATION.

Any design services provided by the Subcontractor or its desizner will be reviewed by the
Architect Engimeer responsible for the overall project to assure that the desizn will be acceptable when integrated with the
entire work. Contractor, Owner and Architect are entitled to rely on the accuracy and let of the d hired
by Subcontractor only 1f all design critenia are furnished to the Subcontractor by the Contractor, Owner and Architect.

9. SUBCONTRACTOR CLAIMS.

Subcontractor’s entitled to adjustments in the subcontract ime or pnice for changes m the work shall not
be contingent upon or linuted to the amount that the Contractor recerves from the Owner. Under no circumstances does
the Subcontractor waive its nght to payment for extra work performed by the Subcontractor pursuant to verbal or written
nstructions from the Contractor.

10. STOP WORK NOTICE.

If payment is not received by the subcontractor in accordance with the sub ct am t, then the
subcontractor has the nght to cease performance until payment 1s made. If sub actor 15 required to demobilize, then
once payment is made, contractor is responsible for costs of demobilizan on and bihzation

11. BACK CHARGES.

No back charge or clamm of the contractor for services of the subcontractor shall be valid except by an
T nt m by the sub ctor before the work 15 executed, except in the case of the subcontractors failure to
meet any requirement of the subcontract agreement In this event, the contractor shall nonfy the subcontractor of its
default, in wniting, and allow subcontractor reasonable time to correct any deficiency before incuming any costs
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chargeable to the subcontractor. If this 15 not dozne, all costs incwred will be bome by the contractor.
12 WORK AREAS.

Contractor shall secure all work areas as to be ptable to subcontractor work under the subcontract.
Subcontractor will not be called upon to start work until sufficient areas are ready to ensure continued work

13. TIME FOR PERFORMANCE.

Subcontractor shall be given a reasonable fime in which to make delivery of materials and/or commence
and complete the performance of the contract. Subcontractor shall not be responsible for delays or default where
occasioned by any causes beyond its 1 including but not hmited to delays caused by the owner, general contractor,
architect and/or engineers, delays in transportation, shortages of raw matenal, civil disorders, labor difficulties, vendor
allocations, fires, floods, accidents, hazardous waste or controlled substances and acts of God  Subcontractor shall be
enntled to equitable adjustment in the subcontract for add: al costs due to un I d project delays or

lerations. Subcontra shall not be obhgated to provide any labor or matenals outside the scope of work and
subcontractor shall first agree i wnting, to equitably adjust the subcontract amount to be paid subcontractor.

14 WORKMANSHIP.

All workmanship 15 guaranteed agamnst defects for a period of 1 year from the date of substantial
completion. The exclusive remedy shall be that subcontractor will replace or repair any part of 1ts work which is found to
be defective. Subcontractor shall not be responsible for special. incidental or tial d

15, WORK HOURS.

Jork called for herein 15 to be performed durnng subcontractors regular working hours. All work
performed outside of such hours shall be charged at subcontractors overtime rates or amount agreed upon by the parties at
the tume the overtime was authonzed.

16. NOTICE.

Any notice of wntten claim required by the contract documents to be submutted to the contractor on
account charges, extras, delays, acceleration or otherwise shall be fumished within a time frame and in the manner to
permit the contractor to satisfy the requirements of the contract documents and the contract with the owner, not within any
shorter time penod otherwise provided.

17. INSURANCE RESTRICTION.

Notwithstanding any provision to the contrary, Sub shall the types and limitations on
msurance as shown on the attached certificate of Sube 15 not required to mclude Contractor, Owner
or any others as additional d or named 1 d, nor to warve any claims or nghts of subrogation against the
Contractor, Owner, or any others for losses and claims covered or paid by Subcontract’s workers compensation or general
Labihty mmsurance. Acceptance of the Cemificate of I ce 1 D of the msurance of subcontractor,

including any additional insured requirements.
18.  INDEMNITY, HOLD HARMLESS RESTRICTION.

Any mdemnification or hold harmless obligation of the subcontractor shall extend only to clamms relating
to bodily injury and property damage and then only to that part or proportion of any clain damage, loss or defect that
results from the negligence or mtentional act of the indemnitor or someone for whom it 15 responsible. Subcontractor
shall not under any circumstance have a duty to defend. Nothing m this agr shall require the sub to
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mdemmfy any other party from any damages including exp and attorneys’ fees to persons or property for any
amount exceeding the degree subcontractor divectly caused such damages. Subcontractor shall not be responsible for
fines or assessments made against contractor and subcontractor. Subcontractor retams all nghts of subrogation.
Subcontractor will not indemmfy anybody for any actions except for subcontractor’s own negligence and only in the
prop al of their negl

19.  OSHA.

Subcontractor will not be responsible for fines relating to contractors OSHA fines. Subcontractor 1= only
responsible for any violations as a direct result of its work.

20. RIGHT TO RELY.

Subcontractor assumes no risk for unl or unforeseen condi not evident from the plans,
drawings, specifications or other information provided to subcontractor.

21. ALL-RISK INSURANCE.

The Contractor shall, 1f the Owner does not, purchase and maintan all nsk insurance upon the full value
of the work performed and/or matenals delivered to the jobsite which shall include the interest of the Subcontractor.

22, SUSPENSION OF WORK.
In the event of a suspension of work by the Owner, Contractor, or Subcontractor, Contractor’s lability to

the Subcontractor 15 for payment in full for all work performed to date of susp and any add al costs incurred as
a result of the suspension, including demobilization, plus reasonable overhead and profit.

13. TERMINATION OF SUBCONTRACT.

In the event of any termination by the Owner or Contractor which 15 not justified by a default of the
Subcontractor, or termination by Subcontractor, Subcontractor shall be entitled to payment from the Contractor for all
costs d by the Sube: for which the Subcontractor has not recerved payment, mncluding, but not limited to,
reasonable overhead, profit, expenses and damages, including attorneys’ fees and mterest, including profit on
unperformed work.

24.  LIEN AND BOND RIGHTS PRESERVED.

Notwithstanding any provision to the contrary, Subcontractor may take all steps reasonably necessary to
preserve and enforce its lien and bond nights.

28. CONSEQUENTIAL DAMAGES.

Contractor shall make no demand for hquidated damages or actual damages for delays m excess of the
amount assessed agamst the Contractor and paid by the Contractor for unexcused delays actually caused by
Subcontractor. Subcontractor shall not be subject to any consequential damages other than any contractually provided
liqudated damages. The Contractor expressly warves all consequennal damages.

26. SAFETY BARRIERS.
Subcontractor shall not be hable for erecting Project safety bamers unless exprescly and specifically

agreed to be part of the Subcontractor’s work. Each party to the Agreement shall be liable for any safety violation fines
or penalties imposed upon it, regardless of the cause of the fine or penalty.

10
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27. WAIVERS.

Statutory Waivers, pursuant to A RS, § 33-1008, wall be executed. However, subcontractor 15 only
wanang those items set forth in the comesponding mvoice and 15 preserving 1ts nghts to Prompt Payment interest and
attorneys’ fees. Subcontractor will not agree to execute an Unconditional Waiver and Release on Progress Payments or
Unconditional Warver and Release on Final Payment until the check has cleared the bank.

DATED:

(Company Name)

By:

11
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What terms in the contract address delays,
scheduling, termination, and indemnity?
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Time for Performance — Sample Clause #1
Clause that Protects Your Business Interests

Contractor shall be given a reasonable time in which to make delivery of materials
and/or commence and complete the performance of the contract. Contractor shall
not be responsible for delays or default where occasioned by any causes beyond its
control including but not limited to delays caused by the owner, architect and/or
engineers, delays in transportation, shortages of raw material, civil disorders, labor
difficulties, vendor allocations, fires, floods, accidents, hazardous waste or controlled
substances and acts of God. Contractor shall be entitled to equitable adjustment in
the contract amount for additional costs due to unanticipated project delays or
accelerations. Contractor shall not be obligated to provide any labor or materials
outside the scope of work unless Contractor shall first agree in writing, to equitably
adjust the contract amount to be paid to Contractor.

13
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Time for Performance — Sample Clause #2
Clause that Protects Your Business Interests

If Contractor’s work is delayed, disrupted and/or accelerated as a result of
events and/or occurrences outside Contractor’s control that cause it to incur
additional cost or expense in performing the Work (for, among other things,
but not limited to: overtime, weekend, or shift work), Contractor shall be
entitled to an adjustment in the time for performance equivalent to the time
lost, as well as reimbursement for the additional costs or expenses incurred.
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Termination of Contract — Sample Clause
Clause that Protects Your Business Interests

In the event of any termination by the Customer or Contractor which is not
justified by a material default of Contractor, Contractor shall be entitled to
payment from the Customer for all costs incurred by Contractor for which
Contractor has not received payment, including, but not limited to, reasonable
overhead, profit, expenses and damages, including attorneys’ fees and
interest, and profit on unperformed work.
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Indemnity

® Clause that does NOT Protect Your Business Interests:

“To the fullest extent permitted by law, Contractor agrees to indemnify and hold harmless, the Owner, the
Architect, Engineer, and all of their parents, subsidiaries, affiliates, agents, officers and employees from and
against all claims, damages, losses penalties, ..., including but not limited to attorneys’ fees and court costs,
arising out of or resulting from the performance of Contractor’s work...regardless of whether it is caused in
part by the acts, omissions or negligence of a party indemnified hereunder.”

® Clause that Protects Your Business Interests:

The Contractor will not indemnify anyone for anyone else’s negligence. Contractor agrees only to
indemnify for this Contractor’s negligence.

16
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No Damage for Delay

Clause that does NOT Protect Your Business Interests:

Extensions of Time:  If for any reasons beyond its control Contractor shall be materially delayed at any
time in the progress of Work under such circumstances as would entitle Contractor to an extension of time
for completion of Work hereunder or other relief, provided that Contractor shall have filed with Contractor
a written claim for such extension or relief that complies with the requisites for making a claim under the
Contract and in sufficient time to permit a claim against the Owner for an extension or other relief under
the Contract. Inthe event the Contractor's performance of this Contract is delayed or interfered with by
acts or omissions of the Owner, or other agents of Owner, Contractor may request an extension of time for
the performance of this Contract as provided above, but shall NOT be entitled to any increase in the
Contract Price or to damages or additional compensation as a consequence of such delays or interference.

Clause that Protects Your Business Interests:

Contractor is entitled to reasonable compensation associated with delays caused by Owner, Architect,
Engineer, or other agents of Owner.

17
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How can you help protect your firm during a project
when you have scheduling issues and delays?
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Things you can do during a project to help
protect yourself during a project

Daily Job Logs
Don’t waive Meeting Minutes
claims by signing £15sess | Weekly
waivers E Meetings
~
Correspondence
Notice of Claim (including e-
mails and text
messages)
Change Orders

Time Tickets / Sign
off
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Daily Job Logs

> Daily Progress Report

;,f

Date: Superi

Project:_____ Project £
Working Conditions: AboveAverage  Average Bad
Temperature: High __ Low_____ Weather

Deliveries Made By Whom For W hat Subcontractor
V AY
SGencral Reporg

__________________________________________________________ 20

o¢ Projoct Manges
Oee



e AL Meeting Minutes | Weekly Meetings

ATTORNEYS AT LAW

V. GENLRALNOTES:
= All submittals have been turned in; waiting for approval
* 123 Framer Sub needs tub submittals
Wednesday, March 19,2014 = 456 Truss drawings have been submitted to the City; City says the turnaround time
is 4 days; XY Z Contractor should have drawings in hand by end of next week.
= Inspector has requested submittals on fire treated material and UL Assembly

Weekly Subcontractor’s Meeting
PROJECT: THEPROJECT ON 123 STREET

ABC SUBCONTRACTOR: Ratings
will be completed by *  Subs touse the plans / elevations in the architecrural drawings for cabinet layouts.
____willbeupby end of today = WARNING:DONOTTOUCH ASBUILT SETS OF DRAWINGS IN
is complete CONFERENCLROOM

- _ comesinon Monday
By end of next week, the plan is to have
with

The overall goal is to be [inished by the end of next week
ABC Subcontractor will not be responsible for

__complete; depends on City and issues

DISCUSSIONS:

ALL SUBS:

Issue: John Doeisconcernedwith . John Doe Il is concerned about * NOTE: REQUIRE E-MAIL DISTRIBUTION AND OPPORTUNITY TO
XYZ Contractor will talk with regarding CORRECT

DEF Subcontractor was concerned about the construction of s
XYZ Contractor will schedule meeting to address the coordination of trades on the
construction of the

SCHEDULE OF
will today in the area
Finished with

CONTRACTOR LPDATES:
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Correspondence (including e-mails and
text messages)

® Make sure you document any breaches or delays in wrltlng, even if it is just
in e-mail or text messages* |




s Time Tickets / Sign off

Daily Time Ticket
Date:
&
o
T | ID# NAME/DEC Total Hours | Employee Signature INJRD
RESC /DESC Y N

NOTES:

Foreman Signature:

Delivery Today ¥ X

Approval:

Subcontractor on Job YN

PAYMENT DUE CONSISTENT WITH ARIZONA’S PROMPT PAYMENT ACT REQUIRING
112 9% INTEREST AND ANY ATTORNEY’S FEES INCURRED

23
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Suspending Work under Common Law

24
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Tools to Collect Payment

® Common law requires a material breach

® What is a material breach?

® The breach goes to the essence of the contract-significant amount must be owed to be able
to stop work
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What is a Material Breach?

® Material Breach by Owner if they do not pay an entire Pay Application

® Material Breach by General Contractor, if it doesn’t bill timely for sub’s work
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January 31, 2013

VIA CERTIFIED MAIL
Sly General Contractor, Inc.
242 South El Dorado Circle
Mesa, AZ 85202

VIA CERTIFIED MAIL
High End Apartments, LLC
12345 South 1® Avenue
Phoenix. AZ 85007

Re:  Stop Work Order Pursuant to Material Breach
To Whom It May Concem:

This letter 1s a Stop Work Notice pursuant to the Matenial Breach of Contract for
nonpayment. Informed Subcontractor, LLC (“Informed”). hereby gives notice that they are
suspending performance of their construction contract with Sly General Contractor, Inc. (“Sly™).
within seven calendar days from the date of this letter for failure of Sly to make timely payment

amount due under the contract. This amount includes the authorized and billed change
orders. Copies of the outstanding invoices and change orders are attached hereto for your
reference.

As required by the contract, this notice is being provided to the Owner. High End
Apartments, LLC, as Informed is unpaid the amount of $500,000.00 from Sly. as billed on
November 20, 2012, December 20, 2012, and January 20, 2013.

Demand 1s hereby made for payment to cure the breach plus interest and attorney’s fees
for a total due of § and it must be paid by :

Very truly yours,

DEWEY CHEATUM & HOWE, P.L.L.C.

27
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Claim Process

1. Know your contract deadlines and timeframes against Public Entities
® Watch for 24-48 hour deadlines
® Don't waive claims for delays on change orders and waivers

2. Stop Notice / Payment Bond / Mechanics Lien?
® Stop Notice — Stops the flow of Money

® Record Lien on Private Work

® Payment Bond Claim — Possible on Public or Private Projects

28
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Mechanics’ and Materialmen’s Liens
Governed by the Statutory Definitions




_— —

PALECEK & PALECEKPLLC
ATTORNEYS AT LAW

Using Payment Bonds to get Paid
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Little Miller Act v. Federal Miller Act

Federal s
' (%772 \ Federal/US
Mlller ]i“ _453. € era/

40 U.S.C. §§ 3131-3134
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Little Miller Act v. Federal Miller Act

|
@ City
| W

Miller @J County
Act -

Sy

. State

<
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The Name is Bond, Payment Bond.

® Things to Remember for Little Miller Act claims:

v THEY ARE EXTREMELY TIME SENSITIVE!
v" Make every effort to get a copy of the bond early and often!
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The Name is Bond, Payment Bond.

*Federal Miller Bond claims .
(EXTREMELY TIME SENSITIVE!)

This can take some time

90 Day Notice/Bond Claims

Deadline: Received 9o days from last date of work

File Suit on Payment Bond

1 year from date last supplied labor and materials to jobsite
34
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The Name is Bond, Payment Bond.

sLittle Miller Bond claims
** May have different timeline than Federal



- The Kitchen Sink Approach:
Bond Claim, Mechanics’ Lien, or Both?

PUb“C B Is there a No Mechanic’ | IF
o oiact? bond? e
roject: |
| Yes\

Yes :
Bond in lieu of
| lienrights?

/e N\
No Bond Claim

OR Lien OR ONLY

BOTH 6
\ 4 Y




Disclaimer

Disclaimer is a way of not accepting responsibility in a situation where a party might
have an expectation that might be different. For example, a lawyer disclaims providing
legal advice with the forms that they provide at a seminar. For Builder’s exchange or plan
rooms or other form type document providers it is important to make sure there is no
expectation. Also, you want to disclaim any liability for any losses that may occur if
internet sites are not able to be reviewed or for the accuracy of the documents provided.

Possible wording for disclaimer:

ALL DOCUMENTS PROVIDED DO NOT CONSTITUTE ENDORSEMENT OF THE
DOCUMENTS PROVIDED. ANY AND ALL LEGAL FORMS ARE DO NOT CONSTITUE
LEGAL ADVICE AND A LAWYER SHOULD BE CONTACTED PRIORTO USE. NO
GUARANTEES, REPRESENTATIONS OR WARRANTIES ARE BEING PROVIDED BY XYZ
CORPORATION ASTO THE ACCURACY OR ADEQUACY OF THE INFORMATION 37
PROVIDED.



Walver

Distinction with Disclaimer Definition, Waiver is a voluntary
relinquishment of a known right.

Check statute of state to determine whether statutory waiver forms
are to be used on construction Projects.

38
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To Waive, or Not to Walve...
That is the Question

4 Types of Statutory Waivers

eConditional Waiver and Release on Progress Payment
*A.R.S. 833-1008(D)(2)

eUnconditional Waiver and Release on Progress Payment
*A.R.S. § 33-1008(D)(2)

eConditional Waiver and Release on Final Payment
*A.R.S. § 33-1008(D)(3)

eUnconditional Waiver and Release on Final Payment

*A.R.S. § 33-1008(D)(4)

39
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CONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT
(Pursuant to AR.S. § 33-1008)

Project:
Job No.:
On receipt by the undersigned of a check from in the sum of
(Makar of Check)
$ payable to
{Assouat of Chack) (Pzyes or Payses of Check)

and when the check has been properly endorsed and has been paid by the bank on which it is drawn, this
document becomes effective to release any Mechanic’s Lien. any state or federal statutory bond night, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or statute related
to claim or payment rights for persons in the undersigned’s position, the undersigned has on the job of

(Owns)
located at

{Iob Descrption)
to the following extent. This release covers a progress payment for all labor, services, equipment or
materials furnished to the jobsite or to

through

(D=z)
changes or items furnished after that date. Before any recipient of this document relies on it, that person
should verify evidence of payment to the undersigned.

(Parsen with whom the Underigned Conzracted)
only and does not cover any retention, pending modifications and

The undersigned warrants that he either has already paid or will use the monies he receives from this
progress payment to promptly pay in full all of his laborers, subcontractors. materialmen and suppliers for all
work. materials, equipment or services provided for or to the above referenced project up to the date of this

| wasver.

DATED:

(Company Name)

’ WAIVERS AND RELEASES ON PROGRESS PAYMENTS

UNCONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT
(Pursuant to AR S. § 33-1008)

Project:

Job No.:

The undersigned has been paid and has recetved a progress payment in the sum of § for
labor, services, equipment or material furnished to the jobsite or to

(person with whom undersigned contracted)
located at
(owner) (job description)
and does hereby release any mechanic's lien, any state or federal statutory bond right. any private bond right.
any claim for payment and any rights under any similar ordinance, rule or statute related to claim or payment
rights for persons in the undersigned's position that the undersigned has on the above referenced project to
the following extent. This release covers a progress payment for all labor, services, equipment or materials
furnished to . on the jobsite through only
(person with whom undersigned contracted) (date)

and does not cover any retention, pending modifications and changes or items furnished after that date.

on the job of

The undersigned warrants that he either has already paid or will use the monies he receives from this
progress payment to promptly pay in full all of his laborers. subcontractors. materialmen and suppliers for all
work, materials, equipment or services provided for or to the above referenced project up to the date of this
waiver.

DATED:

(Company Name)

THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY AND STATE4°THAT
YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT IS
ENFORCEABLE AGAINSTYOUIF YOU SIGNIT.EVENIF YOU HAVE NOT BEEN
PAID. IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL RELEASE FORM.

NOTICE:



nin WAIVERS AND RELEASES ON FINAL PAYMENT

CONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT
(Pursuant to AR S. § 33-1008)

Project:
Job No.:
On receipt by the undersigned of a check from in the sum of
(maker of check)
$ payable to and when the check has been properly
(amount) (payes or payess of check)

endorsed and has been paid by the bank on which it was drawn, this document becomes

effective to release any mechanics’ lien, any state or federal statutory bond right, any

private bond right. any claim for payment and any rights under any similar ordinance.

rule or statute related to claim or payment rights for persons i the undersigned’s

position, that the undersigned has on the job of located at
(owner)

. This release covers a final payment for all labor.

(job description)
services, equipment, or materials furnished to the jobsite or to
(person with whom undersigned contracted)

except for disputed claims in the amount of § . Before any recipient of this
document relies on it, the person should venify evidence of payment to the undersigned.

The undersigned warrants that he either has already paid or will use the monies he
receives from this final payment to promptly pay in full all of his laborers,
subcontractors, materialmen and suppliers for all work, materials, equipment or services
provided for or to the above-referenced project up to the date of this waiver.

DATED:

(Company name)

(Signature)

(Tutle)

UNCONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT
(Pursuant to A R_S. § 33-1008)

Project:

Job No.:

The undersigned has been paid in full for all labor, services, equipment or matenal
furmnished to the jobsite or to 5

(person with whom undersigned contracted)

on the job of located at
(owner) (job descniption)

and does hereby waive and release any right to mechanic's lien. any state or federal statutory
bond right, any private bond right, any claim for payment and any rights under any similar
ordinance. rule or statute related to claim or payment rights for persons in the undersigned's
position, except for disputed claims for extra work in the amount of $ ;

The undersigned warrants that he either has already paid or will use the monies he
receives from this final payment to promptly pay in full all of his laborers, subcontractors,
matenialmen and suppliers for all work. materials. equipment or services provided for or to the
above referenced project.

DATE:

(Company Name)

By
(Siznamure)

(Tule)

NOTICE: THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY ANB
STATES THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE
RIGHTS. THIS DOCUMENT IS ENFORCEABLE AGAINST YOU IF
YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID. IF YOU HAVE
NOT BEEN PAID, USE A CONDITIONAL RELEASE FORM.



PROPOSAL
O Is your proposal conditioned upon acceptable contract language?
CONTRACT

O Did your business negotiate contract terms to avoid “killer clauses™ that threaten your business and cash flow?

a. Avoid Pay if Paid Clauses

b. Setup a system if payment is not made within 80 days or sooner to send a Stop Work Notice. — If

Subcontractor send a letter to Owner to see if payment has been made and have an early procedure in place

to record mechanics liens, stop notices, and bond claims.

Don't agree to broad form indemnity clauses in violation of Arizona Law.

Agree only to written notice and opportunity to cure prior 1o back-charges

e. Always review schedule language with the requirement of a mutually agreed to schedule with no high

liquidated damage clauses and actual / consequential damages and supplemental forces paragraphs

Review Default paragraphs and timing to cure

g- Avoid no damage for delay clauses limiting recovery to extensions of time

h. Awvoid extra work clauses requiring any performance as directed by Owner / Contractor and payment does not
have to be made until formal written change order is signed.

DURING PROJECT

O Have you preserved your mechanics lien and bond rights?
a. Take and maintain a secured positon by sending preliminary 20 day notices timely

an

=

O Dedicate someone to follow up on pay applications and fulfill requests

[0  Confim statutory waivers are being singed properly

Never sign an unconditional unless payment has been RECEIVED
Limit waiver to invoice only

Preserve interest

Preserve attormey's fees

Don’t waive change orders or delay or acceleration claims

pop o

O Protect your Firm during a project when you have scheduling issues and delays
a. Daily jobs logs
b. Meeting Minutes / Weekly Meetings
¢. Comespondence
d. Time tickets
e. Change orders

CLAIMS PROCESS

|l Be sure to check the Notice of Claim Paragraph in your Contract

a. How soon do you give notice?
b. What options do you have for Claims/Collection of Payment?




Questions?

For full-sized handouts of the documents referenced in the PowerPoint please contact
Palecek & Palecek PLLC

Palecek & Palecek PLLC
6263 N. Scottsdale Road, Ste 310
Scottsdale, AZ 85250
Phone: (602) 522-2454
E-mail: karen@paleceklaw.com
www.constructionlawyersaz.com
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